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                                      Form no. (J) 2  

 

                    Heading of judgment in original suit/case  

 

             THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.       

 

Present: Sri AbhijitSaikia, A.J.S. 

Monday, the27th day of May,2019 

 

TITLESUIT NO. 06/2016 

MD. NAJAT ALI 

  …………..   Plaintiff 

Versus       

 

1. MD. TOYJAL HOQUE 

2. LOKMAN HOQUE 

3. ROHIM UDDIN 

                                                               ………  Defendants/Counter Claimants  

4. THE ASSISTANT SETTLEMENT OFFICER, MANKACHAR. 

5. THE SUB-REGISTRAR, HATSINGIMARI 

6. THE STATE OF ASSAM 

            ………  Defendants 

 

This suit/case coming on for final hearing on 13/05/2019 in the presence of –  

Md. Zafor Ali,LearnedAdvocatefor the plaintiff; and 

Mr. Abdul Baten Sk.    , Learned Advocate for the defendants/counter claimants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 
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JUDGMENT 

 

1. The plaintiffhad instituted this suit, seeking amongst other reliefs, a decree for 

declaration that the suit land described in Schedule ‘B’ of the plaint is a part 

and parcel of the Schedule ‘A’ land and that he has valid right, title and 

interestover the same. He has further prayed for a decree declaring that the 

inclusion of the name of the defendant No. 2 in the Jamabandi of Schedule ‘B’ 

land is illegal, collusive and fraudulent and that the defendant Nos. 2 and 3 

have not acquired any valid right or title over the plot on the basis of such 

inclusion. Then, he had prayed that a direction may be issued to the 

defendant No. 4 to correct the records of Jamabandi of the schedule ‘B’ land 

after striking out of the name of the defendant No. 2. The plaintiff had also 

prayed for a decree thereby declaring that the Sale Deed No. 625 dated 

19.09.2012 is illegal, fraudulent, void ab initio, unjust and not binding upon 

the plaintiff and that the defendant No. 1 has not acquired any valid, right, 

title and interest on the basis of such document. He further prayed that the 

Sub-Registrar, Hatsingimari may be directed to cancel the aforesaid Sale 

Deed. The plaintiff had also prayed for a decree of Khaas possession overthe 

Schedule ‘B’ landaftereviction of the defendant No. 1therefrom and the 

demolition of any construction made by him therein. Finally, the plaintiff had 

prayed for a decree of permanent injunction against the defendants. 

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. The plot of land measuring 2(Two) Bighas, 4(Four) Kathas and 4(Four) 

Lechas; covered by Patta No. 127(old)/25(new), Dag No. 132(new); bounded 

by, North - Mofiz Uddin, South - Fajor Ali and others, East – seller’s own land 

and West - SofijalHoque; situated at Revenue village Chirakhawa-

Mohishghuma under Police Station Mankachar in the District of Dhubri, had 

been purchased by the plaintiff from one AmenaKhatunBewa through a 

Registered Sale deed No. 566/1998 dated 25-08-1998.The plaintiff took 

delivery of possession and mutated his name in the Record of Rights of the 

land i.e. Jamabandi by the order of defendant No. 4 dated 05-05-
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2000.Subsequently, out of the above mentioned land, the plaintiff sold and 

delivered possession of land measuring 4(Four) Kathas and 14½(Fourteen 

and a half)Lechas to one Mozid Ali. The plaintiff again sold and delivered 

possession of land measuring 4(Four) Kathas and 14½(Fourteen and a half) 

Lechas from his remaining land to one AbdurRezzak. Thus, after selling 

1(One) Bigha, 4(Four) Kathas and 9(Nine) Lechas out of his total lands, the 

plaintiff has been possessing land measuring 4(Four) Kathas and 15(Fifteen) 

Lechas and he has valid right, title and interest therein. This plot of land has 

been mentioned in the Schedule ‘A’ of the plaint.Suddenly on 25-09-2012, the 

plaintiff found out that the defendant No. 1, along with his men, trespassed 

into a part of his schedule ‘A’ land, ploughedtherein and cultivated Paddy,all 

without his knowledge and consent. On being confronted by the plaintiff, the 

defendant No. 1 refused to quit therefrom by disclosing that he had purchased 

2(Two) Kathas and 17(Seventeen) Lechas of land from the defendant No. 2 

and obtained Registered Sale Deed executed by the defendant No. 3.He also 

threatened that if the plaintiff tries to prevent him and his men, he will suffer 

dire consequences. Thus, he compelled the plaintiff to leave from his 2(Two) 

Kathas and 17(Seventeen) Lechasland mentioned in Schedule ‘B’ of the plaint. 

Thereby the defendant No. 1 forcefully evicted the plaintiff from his schedule 

‘B’ land, which is the suit land. The plaintiff had neither prayed for any sale 

permission from the authority concerned nor sold any land to the defendant 

Nos. 2 or 3 by executing any deed of transfer or by receiving any sale 

consideration. He never delivered possession of any land to the defendant 

Nos. 2 and 3.  Therefore, the plaintiff rushed to the defendant Nos. 2 and 3 

and on being confronted they handed him a certified copy of Jamabandi of 

surveyed land issued on 14-09-2012, of Revenue village Chirakhowa-

Mohisghuma covered by Patta No. 127(old)/25(new). On enquiry, the plaintiff 

discovered that the defendant No. 2, who is a minor in age having hardly 

attained 10/11 years, managed to record his name in the Jamabandi for 

2(Two) Kathas and 17(Seventeen) Lechasi.e. the Schedule ‘B’ land. This was 

done in collusion with the defendant No. 4 and his subordinate revenue staff, 

without due notice and knowledge of the plaintiff. The name of the defendant 

No. 2 is recorded illegally and fraudulently by the defendant No. 4 in the 

record of right in respect of the plaintiff’s land of schedule ‘B’, which is a part 

and parcel of schedule ‘A’ land. The defendant No. 2 has no valid right, title, 
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interest and possession over the Schedule ‘B’ land and he has no right or title 

to transfer this land of the plaintiff to any person by dint of such illegal and 

fraudulent record of Jamabandi.Upon further enquiry, the plaintiff on 07-11-

2012 obtained certified copy of a Sale Deed from the office of the defendant 

No. 5 and discovered that by dint of the above mentioned wrong and illegal 

entry of Jamabandi, the defendant No. 3 executed a Registered Sale Deed No. 

625 dated 19-09-2012, for and on behalf of the defendant No. 2, in favour of 

the defendant No. 1 for a consideration of Rupees 30,000/-(Thirty Thousand) 

only. However, he could not deliver possession to the defendant No. 

1.Therefore, the defendant No. 1 forcefully occupied the suit land on 25-09-

2012.The Sale Deed No. 625 dated 19-09-2012 is illegal, fraudulent, void ab 

initio and liable to be cancelled. The defendant No. 1 has acquired no valid 

right, title and interest over the land in schedule ‘B’ by dint of this illegal and 

fraudulent Sale Deed. He is now trying to record his name in the record of 

rights of the suit land and also trying to transfer/damage the same with a 

view to cause great losses to the plaintiff. The plaintiff has right, title and 

interest over the suit land mentioned in Schedule ‘B’ and the defendant Nos. 1 

to 3 have no valid right, title and interest therein. By the activities of the 

defendant Nos. 1 to 3, the plaintiff’s right, title and interest have been violated 

and clouded. The suit land is in imminent danger of being transferred, 

damaged and alienated. Hence, the plaintiff has preferred this suit seeking 

appropriate reliefs. 

 

4. The defendantsnumbered 1to 3appearedin court after the service of 

summonses upon them and submitted their written statementagainst the 

plaint. The said principal defendants had also filed a counter claim of their 

own against the plaintiff. The other defendants i.e. thestate defendant Nos. 4, 

5 and 6 received summonses from this court but failed to contest the suit by 

filing written statements. Hence, the suit proceeded ex-parte against these 

defendants.  

 

5. In theirwritten statement, the defendants numbered 1, 2 and 3had questioned 

thecause of action and the maintainability of this suit on various grounds. 

They admitted that the plaintiff had purchased land measuring 2(Two) Bighas, 

4(Four) Kathas and 4(Four) Lechas, covered by Patta No. 127(old)/25(new), 
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Dag No. 132(new) from one AmenaKhatunBewa through a Registered Sale 

deed No. 566/1998 dated 25-08-1998 and that he took delivery of possession 

and mutated his name in the Record of Rights of the plot.Apart from that, the 

defendants had specifically denied the relevant averments in the plaint.They 

asserted that the plaintiff had suppressed the fact of his sale agreement, 

executed by way of Affidavit on 22-01-2010, in favour of LokmanHoque 

(defendant No. 2),after acceptingconsideration of Rupees 70000/- (Seventy 

Thousand) only in cash. The plaintiff also suppressed the factof delivery of 

possession of land measuring 2(Two) Kathas and 17(Seventeen) Lechas, as 

shown in schedule ‘B’,to the defendant No. 2 as on 13-01-2010. The plaintiff 

has also wilfully suppressed the fact that he has been approached since 01-

01-2011 to sign the form for obtaining the No Objection Certificate but he 

continued to refusethe same andeventually brought this false and 

manufactured suit. It was stipulated in the Affidavit agreement that the 

defendants could mutate their names in the land records and therefore they 

got it done. There is no illegality in their actions.The defendant No. 3 had 

executed a Registered Sale Deed for the ‘B’ scheduled land in favour of the 

defendant No. 1, on behalf of defendant No. 2.However, the defendant No. 1 

never took forceful possession of the suit land by evicting the plaintiff, as 

alleged. The plaintiff has been out of possession of the ‘B’ scheduled land 

since 13-01-2010. The defendant Nos. 1 and 2 had acquired valid right, title 

and interest over the suit land. The plaintiff is not entitled to any reliefs. 

Hence, the defendants prayed for the dismissal of this suit with cost. 

 

6. As stated earlier, the defendant Nos. 1, 2 and 3 had filed a counter claim of 

their own against the plaintiff. In the counter claim, the defendant/counter 

claimant No. 2 being a minor, was represented by his father i.e. the 

defendant/counter claimant No. 3. The defendants/counter claimants asserted 

therein that the plaintiff agreed to sell the ‘B’ scheduled land to the defendant 

No. 2 by fixing its price at Rupees 70000/-(Seventy Thousand) only. He took 

the entire sale consideration on 13-01-2010 and delivered possession to the 

defendant on the same date. The defendants asked for a written document 

about the transaction and delivery of possession etc. Accordingly, the plaintiff 

came to the HonourableCourt at Hatsingimari and executed an agreement in 

the form of an Affidavit on 22-01-2010, mentioning therein that he had 
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received the entire sale price and delivered possession to the defendant No. 

2on 13-01-2010. He thereby undertook to do the needful for obtaining the 

N.O.C. for sale of the ‘B’ scheduled land.It was further promised by the 

plaintiff that he would pay the double of the aforesaid sale price along with 

10% interest thereon to the defendant No. 2, in the event of him disturbing 

the peaceful possession of the defendant No. 2 over the suit land.The 

defendant Nos. 2 and 3 had been approaching the plaintiff since 01-01-2011 

for his signature in a form,in order to pray for issue of N.O.C. for transfer of 

the suit land. He kept on delaying the requests and on 15-10-2012 plainly 

refused to sign the form and to execute the Sale Deed as promised.The 

plaintiff formally allowed the defendant No. 2 to get his name mutated in the 

land records. There was no illegality in the act, particularly when concerned 

land revenue staff found him in possession of the suit land. The defendant No. 

2 is entitled to get the Sale Deed for the suit land executed by the plaintiff, in 

accordance with the provisions of The Specific Relief Act.Therefore, the 

counter claimants had prayed for a decree declaring that the plaintiff is bound 

by the affidavit agreement dated 22-01-2010 to sign the petition for obtaining 

N.O.C.and thereafter to execute a Sale Deed in favour of the defendant No. 2. 

They had further prayed for a decree directing the plaintiff to sign the form for 

obtaining N.O.C. and to execute the Sale Deed within a stipulated date. 

 

7. The plaintiff filed a written statement against this counter claim. The plaintiff 

questioned the cause of action for the counter claim and claimed that it is 

barred by limitation. He denied the maintainability of the counter claim on 

various grounds. He gave a point by point reply to the averments in the 

counter claim. The Sale Deed No. 625 dated 19-09-2012 executed by the 

counter claimant No. 3 in favour of the counter claimant No. 1 is illegal, 

fraudulent, not binding upon the plaintiff and liable to be cancelled. The 

counter claimant/defendant No. 2 was aged about 7-8 years in the year 2010. 

He was a minor having no income and no capacity to pay any money. Also, a 

minor cannot enter into an agreement. Hence, there is no question of 

executing a Sale Agreement in his favour. The defendants/counter claimants 

were involved in a secret conspiracy amongst themselves to illegally grab the 

suit land of the plaintiff. The assertion of delivery of possession in favour of 

the minor is imaginary and concocted. The alleged affidavit was prepared 



7 | P a g e  

 

illegally and fraudulently by a false representation of facts with a view to grab 

the suit land and it is not binding upon the plaintiff. He repeated his 

averments of the plaint alleging forceful dispossession and fraud by the 

counter claimants. He added that a mere agreement to purchase a property 

does not create any interest in the property itself as per Section 54 of The 

Transfer of Property Act. Entries in the Jamabandi are not a proof of title as 

the Jamabandi is merely for revenue purposes. Hence, he had prayed for the 

dismissal of the counter claim with cost.   

 

8. From the pleadings of both the sides, the following issues were framed in the 

main suit for consideration and determination: 

 

1. Whether thesuit is maintainable? 

2. Whether there is any cause of action for the suit? 

3. Whether plaintiff has valid right, title and interest over the ‘B’ scheduleland? 

4. Whether inclusion of name of the defendant No. 2 in the record of Jamabandi 

of the plaintiff’s ‘B’ schedule land is illegal, collusive and fraudulent and by 

such record the defendant Nos. 2 and 3 have acquired no valid right and title 

to execute any deed of transfer of ‘B’ schedule land to the defendant No. 1? 

5. Whether the Sale Deed No. 625 dated 19-09-2012 is illegal, fraudulent, void 

ab initio and liable to be cancelled? 

6. Whether the plaintiff is entitled to get all the reliefs, as prayed for? 

7. To what reliefs, if any, the parties are entitled? 

 

9. Likewise, after consideration of the pleadings of the two sides in the counter 

claim, the following issues were framed in the counter claim for consideration 

and determination: 

 

8. Whether the counter claim is maintainable in law and facts? 

9. Whether the counter claim has got any cause of action? 

10. Whether the plaintiff is bound to execute the Sale Deed in favour of the 

defendant No. 1? 

11. Whether the counter claimants are entitled to get any reliefs, as prayed 

for? 
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10. In support of his plaint, the Plaintiff adduced evidence of 7 (Seven)witnesses, 

who were cross examined by the defendants/counter claimants and were 

subsequently discharged.Thereafter, the plaintiff’s evidence was closed.The 

defendants/counter claimantson their part, adduced evidence of 6 (Six) 

witnesses, who were cross examined by the plaintiff side and discharged 

thereafter. I have heard the learned counsels of both the sides, at 

considerable length, in their respective arguments.The two sides have also 

submitted synopsis of their respective written arguments. I have gone through 

the entire case recordand laid due emphasis to the evidence adduced by the 

two sides. 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

11. Now let me discuss the materials on record and try to arrive at definite 

findings as regards the issues for determination.  

 

Issue No.1: 

 

12. This issue was framed on account of specific averments in the written 

statement of the contesting defendants. Therefore, it was the defendants’ 

burden to adduce credible evidence to establish the non-maintainability of the 

suit, on the grounds alleged. However, apart from the said averments, the 

defendants could not substantiate the same by adducing any evidence or 

otherwise. Their assertion that the plaintiff’s suit is bad for non-joinder of the 

vendees to whom he had sold portions of his total land does not have any 

merit as the subject matter of the suit does not concern those vendees or the 

plots purchased by them. Hence, in the absence of any substantiation, this 

issue is decided in the affirmative and in favor of the plaintiff.  

 

Issue No. 2: 

 

13. The plaintiff has pleaded that hewas the absolute owner of a plot of land 

measuring2(Two) Bighas, 4(Four) Kathas and 4(Four) Lechasas he had 

purchased the same from one AmenaKhatunBewa through a Registered Sale 

Deed. After having sold 1(One) Bigha, 4(Four) Kathas and 9(Nine) Lechas out 
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of his total lands to two different individuals, the plaintiff had been possessing 

his remaining land measuring 4(Four) Kathas and 15(Fifteen) Lechas, 

asdescribed in Schedule ‘A’ of the plaint. Out of this, he was forcefully evicted 

out of a portion of land measuring 2(Two) Kathas and 17(Seventeen) Lechas, 

as described in the Schedule ‘B’, by the defendant No. 1. Upon enquiry, the 

plaintiff came to know that the defendant No. 2 had illegally obtained 

mutation in his name and thereafter illegally sold the schedule ‘B’ land to the 

defendant No. 1, through a deed executed by his father on his behalf. The 

plaintiff claims that these defendants have no right, title or interests over the 

suit scheduled land and that the inclusion of the defendant No. 2’s name in 

the record of rights is completely illegal, collusive and fraudulent. Therefore, 

he has no right to execute any Sale Deed regarding the suit land, which is the 

exclusive property of the plaintiff only. As he has been unlawfully 

dispossessed from his own land and the defendants have collusively 

transferred the same amongst themselves, he had filed this suit. The purchase 

of immovable property bestows certain rights upon the purchaser(s), first and 

foremost of which is the right to peaceful enjoyment and possession over the 

property, to the exclusion of others. Hence, without even going into the merits 

of the plaintiff’s case, it can be held that on account of the alleged 

infringement of this very right, he has a cause of action capable of 

consideration and determination by a competent court of law. Issue No. 2 is 

decided in the affirmative and in favor of the plaintiff.   

 

Issue No. 3: 

 

14. Before embarking on a discussion to decide the instant issue, let me first 

discuss the evidence adduced by the two sides.PW 1 Md. Najat Ali is the 

plaintiffof this suit. He deposed in his evidence on affidavit that he had 

purchased land measuring 2(Two) Bighas, 4(Four) Kathas and 4(Four) Lechas; 

covered by Patta No. 127(old)/25(new), Dag No. 132(new) from 

AmenaKhatunBewa through a Registered Sale deed No. 566/1998. He then 

took delivery of possession and mutated his name in the Record of Rights i.e. 

Jamabandiof the plot. Subsequently, out of the above mentioned land, he sold 

and delivered possession of lands measuring 4(Four) Kathas and 

14½(Fourteen and a half) Lechas each to Mozid Ali andAbdurRezzak. Thus, 
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after selling 1(One) Bigha, 4(Four) Kathas and 9(Nine) Lechas out of his total 

lands, he has been possessing remaining land measuring 4(Four) Kathas and 

15(Fifteen) Lechasdescribed in the Schedule ‘A’ of the plaint. On 25-09-2012, 

he found out that the defendant No. 1, along with his men, trespassed into a 

part of his schedule ‘A’ land, ploughed therein and cultivated Paddy, all 

without his knowledge and consent. The defendant No. 1 refused to quit 

therefrom by disclosing that he had purchased 2(Two) Kathas and 

17(Seventeen) Lechas of land from the defendant No. 2. He also threatened 

the plaintiff/PW 1with dire consequences. Thereby the defendant No. 1 

forcefully evicted him from his schedule ‘B’ land of the suit. On enquiry, he 

discovered that the defendant No. 2, who is a minor in age, managed to 

record his name in the Jamabandi for the Schedule ‘B’ land. This was done in 

collusion with the defendant No. 4 and his subordinate revenue staff, without 

due notice and knowledge of the plaintiff/PW 1. The defendant No. 2 has not 

acquired any valid right, title, interest and possession over the Schedule ‘B’ on 

the strength of such fraudulent Jamabandi. Upon further enquiry, he obtained 

certified copy of a Sale Deed from the office of the defendant No. 5 on 07-11-

2012 and discovered that by dint of the above mentioned illegal entry of 

Jamabandi, the defendant No. 3 executed a Registered Sale Deed No. 625 

dated 19-09-2012, for and on behalf of the defendant No. 2, in favour of the 

defendant No. 1. However, he could not deliver possession to the defendant 

No. 1. Therefore, the defendant No. 1 forcefully occupied the suit land on 25-

09-2012. He denied the facts alleged in the counter claim of the defendants. 

The defendant No. 1 has acquired no valid right, title and interest over the 

land in schedule ‘B’ by dint of this illegal and fraudulent Sale Deed. The 

defendant No. 1 is now trying to record his name in the record of rights of the 

suit land and also trying to transfer the same to a third party.   

 

15. In his cross examination, the plaintiff/PW 1 could not remember the number 

of the suit Dag or Patta. He was unable to state the number of Pattadars in 

the Patta. He was able to state the four boundaries of the schedule ‘B’ land of 

the suit. He stated that he had never seen the Exhibit A earlier. He denied the 

suggestion that he had executed an Agreement for Sale in the form of an 

affidavit which was sworn before an Executive Magistrate. He denied the 

suggestion that Advocate KaziNozrul Islam had identified him. He denied the 
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suggestion that he had received consideration of Rupees 70000/- (Seventy 

Thousand) only for the schedule ‘B’ land and had delivered possession 

thereof.  He denied the suggestion that he had filed the suit to misappropriate 

the said Rupees 70000/- (Seventy Thousand) only. 

 

16. The PW 2 AbdurRohimwas familiar with the suit land and the parties to the 

suit. He corroborated the deposition of the PW 1 through his evidence on 

affidavit. He added that the defendant No. 2 is the step brother of the plaintiff 

and they had a family dispute. The defendant No. 3 is the father of the 

plaintiff and the defendant No. 2. However, the defendant No. 3 favours the 

defendant No. 2 over the plaintiff. He had managed to include the name of 

the defendant No. 2 over the suit land by acting collusively with the revenue 

staff.In his cross examination, he had stated that he is unaware of the 

contents of his evidence on affidavit. He was unaware of the transactions in 

between the two sides of this suit and the relevant dates thereof.   

 

17. PW 3 Adom Ali lives near the suit land and he had corroborated the deposition 

of the earlier PW’s. In his cross examination, he stated that the suit land 

described in schedule ‘B’ is in the possession of the defendant No. 1 and he 

had forcefully encroached over the same two years ago. He had not seen the 

illegal encroachment himself and had heard it from the defendant No. 3. 

 

18. The plaintiff side exhibited certain documents in support of their case. Exhibit 

1 is the Registered Sale Deed No. 566 dated 25.08.1998. The plaintiff had 

claimed that he had purchased his entire 2(Two) Bighas, 4(Four) Kathas and 

4(Four) LechasinPatta No. 127(old)/25(new), Dag No. 132(new) by the dint of 

this deed. The defendants/counter claimants had specifically admitted in their 

written statement, as well as evidence, that the plaintiff had purchased this 

entire plot from AmenaKhatunBewa through the aforesaid Sale Deed. As per 

Section 57 of the Indian Evidence Act, a fact that has been admitted need not 

be proved any further. Still, the plaintiff side proved the contents of this deed 

by comparing it with the relevant Volume Book. PW 5 Rohimuddin Ahmed is 

the official witness (Extra Writer) who had produced the concerned Volume 

Book from the office of the Sub Registrar. He deposed that the contents of the 

Exhibit 1 are similar to the corresponding entries in the Volume Book. 

Therefore, it has been duly proved by the plaintiff that he had acquired right, 
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title and interest over the entire 2(Two) Bighas, 4(Four) Kathas and 4(Four) 

Lechas on the strength of his purchase. As per the plaintiff’s case, he had sold 

1(One) Bigha, 4(Four) Kathas and 9(Nine) Lechas out of this,in equal 

proportions to Mozid Ali and AbdurRezzaq, leaving behind 4(Four) Kathas and 

15(Fifteen) Lechas in his possession (described in the schedule ‘A’). The 

defendants/counter claimants have not disputed this fact either. The fact that 

the suit land mentioned in the schedule ‘B’ is a part and parcel of the schedule 

‘A’ land has not been disputed by the defendants/counter claimants either. 

Since the defendants/counter claimants had already admitted that the entire 

plot had been purchased by the plaintiff alone, they cannot seek shares in the 

same on the strength of their family ties either. All of this would mean that 

until and unless the defendants had purchased the schedule ‘B’ land from the 

plaintiff, he should be its absolute owner and possessor, having complete 

right, title and interests over the same. 

 

19. Exhibit 2 is the certified copy of Jamabandi of the suit Dag/Patta. PW 4 

SamsulHaque, who is the Lat Mandal of the Mankachar Revenue Circle,had 

had produced the original Jamabandi of village Chirakhawa-Mohishghuma. He 

deposed that the Exhibit 2 is the certified copy of the Jamabandi. In his cross 

examination, he stated that the entries in the Jamabandi have not been made 

by him. The Chitha is prepared after correction. PW 7 NurulHaque Sarkar is 

anotherLat Mandal in the Mankachar Circle. He deposed that the Exhibit 2 is 

the Jamabandi of surveyed land issued by the Assistant Settlement Officer, 

Mankachar. It was issued on 14.09.2012. He had produced the Jamabandi of 

the surveyed land in Patta No. 127(old)/25(new), Dag No. 131(old)/132(new) 

of the Revenue village Chirakhawa-Mohishghuma.Upon perusal of this Exhibit, 

it is seen that the Jamabandi contains the name of the original owner 

AmenaKhatunBewa. The name of the plaintiff was entered on 07.06.2000. 

The name of the defendant/counter claimant No. 2LokmanHoque was 

included over 2(Two) Kathas and 17 (Seventeen) Lechas as per order on 

19.01.2016. Thus, it is clear that even though the defendants/counter 

claimants have claimed to have purchased the suit land in the year 2010 itself, 

the name of the defendant No. 2 was included in the Jamabandi in the year 

2016 only. 
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20. Exhibit 3 is the certified copy ofSale Deed No. 625 dated 19-09-2012.The PW 

5 had produced the computer generated copy of Exhibit 3 as its Volume Book 

entries were not prepared. The contents of the Exhibit 3 were identical to the 

copy produced by him. Rohimuddin Ahmed was again examined as the PW 6 

in this suit. He deposed that Exhibit 3 is the certified copy of Sale Deed No. 

625/2012 which was registered in their office. He was the copyist for the 

Exhibit 3. Exhibit 3(1) is his signature as the copyist. The Exhibit 3 i.e. the 

Registered Sale Deed No. 625 will be discussed in detail in later part of this 

Judgment. 

 

21. Exhibit 4 is the up to date certified copy of Jamabandi of the suit Dag/Patta. 

PW 7 deposed that the Exhibit 4 is the up to date Jamabandi copy of the suit 

Dag and Patta. As per the Exhibit, the name of the defendant No. 2 was 

struck out and the name of the defendant No. 1 was inserted on 07.06.2000. 

The basis of which the name of the defendant No. 1 was entered had not 

been mentioned in the Exhibit 4. However, it was done so on the strength of 

objection No. 85 dated 05.05.2000. In his cross examination, he stated that 

he was unaware of the individual holdings of the Pattadars. Therefore, from 

the documentary and oral evidence in this regard, it has become clear that the 

defendant No. 1 ToyjalHoque’s name was entered in the Jamabandi in the 

year 2000 even though he had claimed to have purchased the suit land from 

the defendant No. 2 only in the year 2012. As the Exhibits 2 and 4 contain no 

details of the basis of which the Pattadars had been inserted in the record of 

rights, it has to be held that the entries in the Exhibits 2 and 4 do not support 

the claims of the defendants/counter claimants regarding the mode of 

acquisition of the suit land. 

 

22. As stated earlier, the defendants/counter claimants adduced evidence of six 

witnesses. DW 1 ToyjalHoque is the defendant/counter claimant No. 1 in this 

suit.He deposed in his evidence on affidavit that the plaintiff agreed to sell the 

‘B’ scheduled land measuring 2(Two) Kathas and 17(Seventeen) Lechasto the 

defendant No. 3. The plaintiff took the entire sale consideration of Rupees 

70000/-(Seventy Thousand) only on 13-01-2010 and delivered possession to 

the defendant on the same date. The initial transaction of sale was made 

orally. The defendants then asked for a written document about the 

transaction. Accordingly, the plaintiff executed an Affidavit on 22-01-2010, 
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sworn before an Executive Magistrate, South SalmaraMankachar. He was 

identified by Advocate KaziNazrul Islam.Rahimuddin was an attesting witness 

to the document. The plaintiff thereby promised to obtain the N.O.C. for sale 

of the ‘B’ scheduled land. He asked the defendants to obtain mutation in their 

names on the strength of such sale. It was further promised by the plaintiff 

that he would pay the double of the aforesaid sale price along with interest 

thereon to the defendants, in the event of him disturbing the peaceful 

possession of the defendant Nos. 2 and 3. After getting mutation, the 

defendant No. 2, represented by his father i.e. the defendant No. 3, obtained 

Sale Permission from the Deputy Commissioner, Dhubri vide NOC No. 

DRS5/2012/409 dated 12.09.2012. Thereafter, the defendant Nos. 2 and 3 

executedSale Deed No. 625 dated 19-09-2012 in his favor and delivered 

possession of the suit land to him. Since then, he has been enjoying 

possession over the suit land. He denied the allegation of forceful possession 

made by the plaintiff. 

 

23. In his cross examination, DW1 deposed thathe has been in possession since 

September, 2012. The defendant/counter claimant No. 2 is presently aged 12-

13 years. The defendant Rohim Uddin is his paternal grandfather. The plaintiff 

has been residing separately from the defendant Nos. 2 and 3 since the last 

20 (Twenty) years. His name was included in the Jamabandi in place of the 

defendant No. 2 on 05.05.2000. The name of the defendant No. 2 was 

included on 19.01.2006. Therefore, his name appeared six years prior to that 

of the defendant No. 2. As per the counter claim, he had purchased the suit 

land only in the year 2012. His name had been reinstated in the year 2014 i.e. 

during the pendency of this suit. At the time of the agreement for Sale, the 

defendant No. 2 was aged 7-8 years and had no income of own. No legal 

notices were served demanding the execution of the Sale Deed. He admitted 

that the boundaries mentioned in the Counter Claim are not similar to the 

Exhibit B. He denied the suggestion that the Exhibit B was executed 

fraudulently.  

 

24. The DW 1 exhibited certain documents in furtherance of their pleas. Exhibit B 

is the Affidavit dated 22.01.2010. 
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25. DW 2 Rahim Uddin is the defendant/counter claimant No. 3 in this suit. He 

corroborated the deposition of the DW 1 through his evidence on affidavit. He 

added that he was an attesting witness in the Exhibit B. Exhibit B(3) is his 

signature.He stated that the plaintiff put him thumb impressions on the 

document in his presence. In his cross examination, he deposed that he had 

purchased the suit land from the plaintiff in the year 2010 and then he sold 

the same to the defendant No. 1. The name of the defendant No. 2 was 

entered in the record of rights in the year 2006. It was done on the strength 

of Exhibit B, which was executed in the year 2010. He denied the suggestion 

that the plaintiff had not executed the Exhibit B. The suit land was actually 

purchased by the plaintiff. The plaintiff has been staying separately from them 

for the last 25 (Twenty Five) years. 

 

26. DW 3 Ramesh Uddinhails from the same village as the parties themselves. He 

corroborated the deposition of the DW 1 through his evidence on affidavit.He 

added that he was personally present at the time of oral sale of land by the 

plaintiff towards the defendant No. 2 and the consequent delivery of 

possession. In his cross examination, the DW 3 had deposed that he had only 

heard about the Exhibit B. He was not present at the time of the monetary 

transaction. His knowledge about the facts of the suit are all hearsay. He does 

not know what is written in his evidence on affidavit. Therefore, it is clear that 

the evidence of this witness does not add anything to the defendants/counter 

claimants’ case. 

 

27. DW 4 KaziNazrul Islam had identified the executor/deponent of Exhibit B. 

Exhibits B(4) and B(5) are his signatures. It was sworn before an Executive 

Magistrate, South SalmaraMankachar. In his cross examination, he stated that 

the age of the defendant No. 2 is not mentioned in the Exhibit B or the fact 

that he is an adult. He is not personally familiar with the deponent of Exhibit 

B. He denied the suggestion that the deponent had not signed in his presence. 

It is not mentioned in the Exhibit B as to who had obtained the thumb 

impressions of the deponent. He admitted that this is not a document of Title. 

 

28. If we carefully peruse the Exhibit B, it is seen that it is a mere affidavit, a 

solemn affirmation by the deponent that he had sold the schedule ‘B’ land to 

the defendant No. 2. This document was allegedly executed by the plaintiff 
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even though he specifically denied any knowledge of the same. The contents 

of the Exhibit make it clear that this is not an agreement per se as it does not 

bear the signatures or the name of the defendant No. 2 LokmanHoque as a 

party to the same. It is a mere declaration of sale made before an Executive 

Magistrate. As admitted by the DW 4, this is far from a document of title. Even 

if we do assume that it is an agreement for sale, it is lawfully void as the 

defendants/counter claimants have themselves admitted that LokmanHoque, 

the alleged party to this ‘agreement’ was merely 7-8 years old at the relevant 

time. It needs no repetition that an agreement with a Minor is considered void 

as per the Indian Contract Act, 1872.   

 

29. Further, the Exhibit B contains thumb impressions of the deponent which 

would mean that the plaintiff is illiterate and could not read or write. Being a 

thumb impression, there is no question of the attesting witness identifying the 

same. There is no one, either witness or the writer, who had endorsed the 

thumb impressions by putting his/her signature underneath the same. It is not 

clear that who had obtained the thumb impressions in the first place. One has 

to be more circumspect while believing this document as it is an admitted 

position that the plaintiff had a family dispute with the defendant Nos. 2 and 3 

and was staying separately from them since more than 20 (Twenty) years. 

Overall, it is evident that the defendants/counter claimants could not prove 

the Exhibit B as per the procedure prescribed under Sections 67 and 68 of the 

Indian Evidence Act. The judicial precedents in this regard have repeatedly 

stressed that in case of an alleged executor being illiterate and in case he 

subsequently denies the execution, there is a greater burden upon the 

opposite party to establish that the thumb impressions were genuinely taken 

and that the executor was in complete knowledge of the contents of the 

document. In the instant suit, I do not find that the defendants/counter 

claimants had succeeded in discharging that burden.   

 

30. Even if it is accepted that the Exhibit B was genuinely and lawfully executed 

by the plaintiff, it still does not confer ownership title upon the defendant No. 

2. Instead, he had merely acquired the right to seek specific performance of 

the contract in between the two sides. The right to seek such a relief would 

have accrued as and when the plaintiff had refused to execute the Sale Deed 
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or when he was purposefully delaying the same. However, the 

defendants/counter claimants chose to agitate the matter only at the time of 

filing counter claim in this suit. 

 

31. The defendants/counter claimants cannot even seek the benefit of the 

doctrine of Part Performance under The Transfer of Property Act. In 

SardarGovindraoMahadik and Another Vs Devi Sahai& Others [1982 

SCR (2) 186], The Honorable Supreme Court of India had held that, “To 

qualify for the protection of the doctrine of part performance it must be shown 

that there is a contract to transfer immovable property for consideration and 

the contract is evidenced by a writing signed by the person sought to be 

bound by it and from which the terms necessary to constitute the transfer can 

be ascertained with reasonable certainty.” In the instant case scenario, as 

discussed earlier, the defendants had firstly failed to prove that the plaintiff 

had executed the agreement for sale (Exhibit B) in theirfavour. The defendant 

could not establish that the plaintiff had put his thumb impressions on the 

document. Moreover, even if it is assumed to be genuine, it is not a registered 

document and the terms of the contract cannot be ascertained from the 

document itself. Finally, the defendants’ side failed to prove that they had 

done something in furtherance of the contract. Overall, it is held that the 

defendants cannot use the shield provided under Section 53A of the Transfer 

of Property Act. 

 

32. Exhibit C is the certified copy of draft Chitha of the suit Dag. Exhibit D is the 

certified copy of the suit Patta.DW 5 NurulHoque Sarkar is a Lat Mandal who 

had brought the Draft Chitha and Draft Jamabandi of the suit Dag land to the 

court. Exhibit D, which is a certified copy of Jamabandi, is identical to the 

Jamabandi produced by him. In his cross examination, he deposed that the 

draft Jamabandi is based on draft Chitha. It has not been mentioned in the 

draft Jamabandi and Chitha as to how the defendant No. 2’s name had been 

recorded there. It has also not been mentioned there as to how the defendant 

No. 1’s name was included there. 

 

33. It is clear from the above discussion that there are apparent irregularities in 

the inclusion of the defendants’ names in the draft Jamabandi and the draft 

Chitha as the same does not correlate with the mode of acquisition of the land 
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claimed by the defendants/counter claimants. The sole basis of the ownership 

claim by the defendant/counter claimant No. 2 is the mutation of his name in 

the record of rights. In Rajinder Singh Vs. State of Jammu and Kashmir 

[(2008) 9 SCC 368], the Honourable Supreme Court had held that the entry 

in a Jamabandi is only for "fiscal purpose" and the substantive rights of title 

and or ownership of contesting claimants can be decided only by a competent 

Civil Court in appropriate proceeding. Likewise, inTamijanBibi Vs Abdur 

Rahman and Others [2016 (2) GLT 537], it was held by the 

HonourableGauhati High Court that, “It is established law that mutation 

entries cannot confer title on anyone”. Therefore, the defendants/counter 

claimants cannot claim title on the basis of mere inclusion of names in the 

Jamabandi. 

 

34. Exhibit A is the Registered Sale Deed No. 625 dated 19-09-2012. DW 6 

Rohimuddin Ahmed is another official witness who had produced the official 

documents pertaining to the Sale Deed No. 625/2012. The Exhibit A is 

identical to the computer generated official copy of the deed. In his cross 

examination, he stated that the Sale Deeds are executed and registered as 

per permission of the Deputy Commissioner. He is not personally familiar with 

the parties to the deed. As discussed above, the defendants counter claimants 

had failed to prove that the plaintiff had sold the schedule ‘B’ land to the 

defendant/counter claimant No. 2. A mere agreement to sell cannot be 

considered a document of title in any manner. Further, the 

defendants/counter claimants cannot take recourse to mutation entries as 

proof of title. Therefore, it is implicit that the defendant/counter claimant No. 

2 had never acquired any right, title and interests in the suit land and cannot 

transfer any right, title or interest to the defendant/counter claimant No. 1, 

which he did not have in the first place. Therefore, the execution of the Sale 

Deed No. No. 625 dated 19-09-2012 is completely illegal and cannot confer 

any title upon the defendant/counter claimant No. 1. 

 

35. Overall, it can be held that the plaintiffhas establishedhis right, title and 

interests over the suit land described in the schedule ‘B’ of the plaint. Issue 

No. 3 is decided in the affirmative and in favor of the plaintiff. 

 

Issues No. 4 & 5: 
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36. For the sake of brevity, these two issues are taken up together for 

determination, as they are incidental in nature. In view of the broad 

discussion and decision on the preceding issue, these two issues are decided 

in the affirmative and in favor of the plaintiff.  

 

Issues No. 6 & 7: 

 

37. For the sake of brevity, these two issues are taken up together for 

determination, as they are incidental in nature. In view of the decision on the 

preceding issues, these two issues are decided in the affirmative and in favor 

of the plaintiff. The plaintiff has successfully managed to establish his right, 

title, interests and incidental right to possession over the suit land as opposed 

to the failure of the defendants to rebut the same. Therefore, the plaintiff has 

managed to establish a prima facie case in his favour. Any interference with 

the actual ownership of the suit land of the plaintiff through any 

encroachment by the defendants will lead to an irreparable loss to the plaintiff 

that cannot be compensated in terms of money. The right to property is a 

constitutionally guaranteed right. As the matter pertains to valid title and 

ownership of the plaintiff over the suit land, any unauthorized interference 

with the same will bring about a greater harm to the plaintiff than the 

defendants. Therefore, the balance of convenience is also in favor of the 

plaintiff. Hence, the plaintiff is held to be entitled to the reliefs, as prayed for. 

 

Issue No. 8: 

 

38. This issue was framed on account of specific averments in the written 

statement of the plaintiff. Therefore, it was the plaintiff’s burden to adduce 

credible evidence to establish the non-maintainability of the counter claim, on 

the grounds alleged. However, the plaintiff could not substantiate his 

assertions by adducing any evidence or otherwise. Hence, in the absence of 

any substantiation, this issue is decided in the affirmative and in favor of the 

defendants/counter claimants. 

 

Issue No. 9: 
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39. The defendants/counter claimants had prayed for a direction to the plaintiff to 

obtain a No Objection Certificate and thereafter to execute a Sale Deed in 

favor of the defendant/Counter Claimant No. 2, in furtherance of the 

agreement of sale previously executed by him. Without going into the merits 

of their case, it can be held that they are entitled to seek the specific 

performance of the agreement for sale as per The Specific Relief Act, 1963. 

This issue is decided in the affirmative and in favor of the counter claimants. 

 

Issues No. 10 and 11: 

 

40. For the sake of brevity, these two issues are taken up together for 

determination, as they are incidental in nature. In view of the decisions on the 

preceding issues, these two issues are decided in the negative and against the 

defendants/counter claimants. Hence, the defendants/counter claimants are 

held not to be entitled to the reliefs, as prayed for. 

 

ORDER 

 

41. In view of the above discussion and the decisions on the issues aforesaid, the 

instant suit isdecreed on contest with costs. It is hereby declared that the suit 

land described in Schedule ‘B’ of the plaint is a part and parcel of the Schedule 

‘A’ land and the plaintiff has valid right, title and interest over the same. It is 

further declared that the inclusion of the name of the defendant No. 2 in the 

Jamabandi of Schedule ‘B’ land is illegal, collusive and fraudulent. APreceptisto 

be issued to the defendant No. 4 to correct the records of Jamabandi of the 

schedule ‘B’ land after striking out of the name of the defendant No. 2. It is 

further declared that the Sale Deed No. 625 dated 19.09.2012 is illegal, 

fraudulent, void ab initio, and not binding upon the plaintiff.A Precept is to be 

issued to the Sub-Registrar, Hatsingimarito cancel the aforesaid Sale Deed. 

The plaintiff may recoverKhaas possession over the Schedule ‘B’ landafter 

eviction of the defendant No. 1 therefrom.The defendant No. 1is directed to 

voluntarily vacate the suit land described in the schedule B of the plaint. In 

the event of hisfailure to do so, the defendant No. 1 is to be forcefully evicted 

from the suit land after dismantling/removal of any construction made by the 

defendant therein. The defendants, their agents, servants, representatives or 
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men are hereby restrained from entering the suit land or from interfering in 

the peaceful possession of the plaintiff in any manner. 

 

42. Prepare decree accordingly.  

 

Given under my hand and the seal of this court on this the 27thday of May, 2019 

at Hatsingimari, Dhubri.  

 

                                                                        ABHIJIT SAIKIA, 

                                                            MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME: AbhijitSaikia, Munsiff, Hatsingimari, Dhubri.  

APPENDIX 
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Witnesses examined by the Plaintiff: 

 

1. Md. Najat Ali (PW1) 

2. AbdurRohim(PW 2) 

3. Adom Ali (PW 3) 

4. SamsulHaque (PW 4) 

5. Rohimuddin Ahmed (PW 5) 

6. Rohimuddin Ahmed (PW 6) 

7. NurulHaque Sarkar (PW 7) 

 

Documents exhibited by the Plaintiff: 

1. Exhibit 1 is the Registered Sale Deed No. 566 dated 25.08.1998.  

2. Exhibit 2 is the certified copy of Jamabandi of the suit Dag/Patta.  

3. Exhibit 3 is the certified copy ofSale Deed No. 625 dated 19-09-2012.  

4. Exhibit 3(1) is the signature of PW 6 as the copyist. 

5. Exhibit 4 is the certified copy of Jamabandi of the suit Dag/Patta. 

Witnesses examined by the Defendants/Counter Claimants: 

1. ToyjalHoque (DW 1) 

2. Rahim Uddin (DW 2) 

3. Ramesh Uddin (DW 3) 

4. KaziNazrul Islam (DW 4) 

5. NurulHoque Sarkar (DW 5) 

6. Rohimuddin Ahmed (DW 6) 

Documents exhibited by the Defendants/Counter Claimants: 

1. Exhibit A is the Registered Sale Deed No. 625 dated 19-09-2012.  

2. Exhibit B is the Affidavit dated 22.01.2010.  

3. Exhibit B(3) is the signature of DW 2. 

4. Exhibits B(4) and B(5) are the signatures of DW 4. 

5. Exhibit C is the certified copy of draft Chitha of the suit Dag.  

6. Exhibit D is the certified copy of the suit Patta. 
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TITLE SUIT NO. 06/2016 

ORDER 

 

27.05.2019 

 

Both the sides are represented. 

The Judgment is prepared in separate sheets, to be tagged together with 

the case record.The same is pronounced in open court in presence of both 

the sides. 

In view of the discussion and the decisions on the issues in the Judgment, 

the instant suit is decreed on contest with costs. It is hereby declared that 

the suit land described in Schedule ‘B’ of the plaint is a part and parcel of 

the Schedule ‘A’ land and the plaintiff has valid right, title and interest over 

the same. It is further declared that the inclusion of the name of the 

defendant No. 2 in the Jamabandi of Schedule ‘B’ land is illegal, collusive 

and fraudulent. A Precept is to be issued to the defendant No. 4 to correct 

the records of Jamabandi of the schedule ‘B’ land after striking out of the 

name of the defendant No. 2. It is further declared that the Sale Deed No. 

625 dated 19.09.2012 is illegal, fraudulent, void ab initio, and not binding 

upon the plaintiff. A Precept is to be issued to the Sub-Registrar, 

Hatsingimari to cancel the aforesaid Sale Deed. The plaintiff may recover 

Khaas possession over the Schedule ‘B’ land after eviction of the 

defendant No. 1 therefrom. The defendant No. 1 is directed to voluntarily 

vacate the suit land described in the schedule B of the plaint. In the event 

of his failure to do so, the defendant No. 1 is to be forcefully evicted from 

the suit land after dismantling/removal of any construction made by the 

defendant therein. The defendants, their agents, servants, representatives 

or men are hereby restrained from entering the suit land or from 

interfering in the peaceful possession of the plaintiff in any manner.  

Prepare decree accordingly.  

 




